
f f i f f i i imTi:f f i f f i : -ni:F

El:elg Mg!!9r-:*.-U-,1-*c..-qtrrg-'lJ-r, Sgep"lgllenlel-c*llgmlS-qrgy EgggrEnfllg.L]F_9elygr _EI!_gl!r9Il Page 1 .;l

TNcc4/nt^1
CooT 0at30168

From:
To:

"Dragoo, Denise" <ddragoo@swlaw.com>
"Mary Ann Wright" <maryannwright@utah.gov>, "Pam Grubaugh-Littig"

<pam gru baughl ittig@utah. gov>
Date:
Subject:

Mary Ann and Pam, attached on behalf of UtahAmerican Energy, Inc are
comments of UEI and Montgomery Archeological Consultants regarding the
Division's Supplemental Cultural Survey Requirements. Thanks for your
consideration in this matter.

Denise A. Dragoo
Snel l  & Wi lmer L.L.P.

15 West South Temple
Suite 12OO
Gateway Tower West
Salt Lake City, Utah 84101-1547
Phone: (801) 257-1998 (direct)
Fax: (801) 257-1800
(Assistant is Julie McKenzie, 801 -257-1959 or
jmckenzie@swlaw.com)
www.swlaw.com

Note: This communication is intended only for the designated
recipients, and may contain confidential or privileged information. lf
you are not a designated recipient, please disregard this communication,
and contact the sender immediately. Thank you.

GG: "Dave Shaver" <dshaver@UtahAmerican.com>, "Marshall, Jay"
<jmarshall@coalsource.com>, "Jody Patterson" <jpatterson@montarch.com>,
<kmontgomery@montarch.com), "Steve Alder" <STEVEALDER@utah.gov>
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UEI Comments, Supplemental Cultural Survey Requirements, Lila Canyon Extension
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15 West South Temple, Suite 1200
Gateway Tower \Uest

Salt lake City, Utah 84101
(801) 25?-1e00

F"rc (801) 257-1800
wwrv.swlaw.corn

Denise A. Dmgoo (801) 257-198
ddragoo@swlaw.mm

SN:T LAKE CITY, UTAH

PTIOENIX, ARIZO|NA

TIJCSON, AXIZONA

IRVINE.A{IrcRNIA

DENVER, COI.ORADO

LAS VFGAS, NEVADAAugust 28,2006

Via E-Mail and U.S. Mail

Mary Ann Wright
Pamela Grubaugh-Littig
Utah Division of Oil, Gas & Mining
1594 West North Temple, Suite 1210
P.O. Box 145801
Salt Lake City, Utah 84114-5801

RE: Division's Proposed Supplemental Survey Reqairements - Lila Canyon
Extension, UtahAmerican Energy,Inc., Horse Canyon Mine C/007/0013

Dear Mary Ann and Pam:

On behalf of UtaMmerican Energy, Inc. ("UEI"), this letter responds to the Division's
letter dated August 16,2006, and to the Southern Utah Wilderness Alliance ("SUWA") letter
dated August 24,2006, regarding proposed supplemental cultural survey requirements for the
Lila Canyon Extension. UEI has reviewed these issues with their consultant, Montgomery
Archeological Consultants ("MOAC") and we have the following comments:

The first condition of the supplemental survey concems additional archaeological
inventory along either side of Little Park Wash and its main ururamed hibutary in Section 13,
Township 16 South, Range 14 East. Please note, that as part of an unrelated project, MOAC
previously surveyed a significant portion of this proposed area (see attached map). This suwey
State No. U-04-MQ-1107b, resulted in the identification of no cultural resources. This inventory
was inadvertently omitted from the file search results and will be provided to the Division.

SUWA states alparagraphs 2 and 4 of its letter that the corridor width should be
increased, the transect interval should be at three meter intervals and that they are unclear on
MOAC's transect interval in the original sample survey. MOAC responds that the three meter
transect interval is unnecessary for two reasons. First, BLM's Guidelines for Identifiing
Cultural Resources, state that transect intervals should be "commensurate with the number and
kinds of cultural properties known or expected to occur . . ." MOAC indicates that sites
previously identified in the project arcaand adjacent areas far exceed ten meters in their shortest
dimension. Second, there is no data to support SUWA's suggested reduction in transect size.
STIWA also stated that they could not determine the transect interval used by MOAC in its recent
report. MOAC responds that it identifies this transect interval on page 7 of its report which
states that the survey was conducted by "walking transects spaced no more than l0 meters (30
feet) apart."

snell & wilmer is a mcmber of LEX jvruNDr, a leading associario. of independent law firms.
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SUWA's comment 5 asserts that inventories within the project area conducted prior to
1995 are inadequate. In response, MOAC states that this is an assumption that has never been
studied or verified. MOAC notes that the goal of an archaeological inventory is not to identify
every resource, but to identify the nature, tlpe and densities of those resources so that land
managers can more effectively manage public lands. In MOAC's opinion, there is no evidence
to suggest that the University of Utah survey is inherently flawed simply due to its early date of
completion. On the contrary, the results of the sampling recently conducted by MOAC support
the findings of the original survey as to low site densities. Based on their reading of the original
repor! other cultural resource inventories in the vicinity, and the results of their own study,
MOAC could find no reason to reject the previous inventory as inadequate.

In regards to SUWA's Comment 6, MOAC responds that it has conducted numerous
literature searches, literature reviews, online database searches (e.g., National Register and Land
patent records), and has examined GLO maps and other appropriate documentation (e.g., Class I
literature reviews) regarding the survey area. During this process, MOAC identified no
information pertinent to eligibility recommendations of the documented sites. Their finding in
this regard is consistent with a recent Class I literature review conducted by Jerry Spangler, on
behalf of SUWA.

SUWA's last comment focuses on the incorrect assertion that a Class III inventory of the
area is required by Section 106 of the National Historic Preservation Act. A Class III inventory
is among several other strategies that can be employed to fulfill the requirements of the law.
SUWA purports to support the Class III inventory requirement with its own Petition to Designate
Certain Lands as Unsuitable for Coal Mining Operations filed with the federal Office of Surface
Mining ("OSM") on July 24,2006. OSM rejected SUWA's petition by Decision dated August
24,2006, enclosed.

We appreciate your consideration in this matter.

Very truly yours,
|  /+-

/ (  
' \

\ . /
Denise-A.-Sragoo

DADjmc:410650
Enclosures
cc: Dave Shaver (via e-mail)

Jay Marshall (via e-ail)
Jody Patterson (via e-mail)
Keith Montgomery (via e-mail)
Steve Alder, Esq. (via e-mail)
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Sincerely,
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August 24,2006

Stephen Bloch, Staff AttorneY
Southem Utah. Wildenress A[] i:urce

425 East I00 South
$alt Lake City, Utalr 84111

Deau Mr. Bloch:

The OfEce of Sur:face Mining (OSM) has completed its review of the petition to

rlesignate all lunds tying wittin the zole of subsidencc of tl're proposed Lila-Ctnyon

Exte;siori to tlc ftoiretanyon Mine (Permit Area B) a*s wrsuitable g9r sur:fase coal

m.rning operations.

Basecl on our review, pursuarit to 30 cFR $769.1a(g) osM has determitred thrrt it will not

proctrss $UWA's priiiion to clcsigrrate tire Lila Canyon Extension to the Hcrsc Conyon

iVlio" u* unsuitahf for surtace co-al n:ining opcratiotts. The encloscd responsc explains

our detercrinatiort not to Process the petition'

We thauk you .for thc opportrrnity to consicler tJre petition'

'i,r*ru, i'ff"j,'fr"'
James F- Fulton, Cfticf
Denver Ficld L)ivision

Enclosure

cc derrclosure: Al Klei:r, WRO
John Kunz, SOL

lAi{tffi fioryl-4-q'ffiil"
rnr;$vlHHICi\ffi



AUG-25-2006 FRI 12:59 Pl{  depI of  inr FAX N0, 3038441545 P, 03

Response to Petition to Designate Lands as unsuitable lbr
- 

Surface Coal Mining OPerations

August 24,2006

Int{oduc_tioR

On July 25, 2006, tfte OfEce of Surface Mining's (OSM) Denver Field Division (DFD)

receiveO a petition to clesiguate all .lands tying witllin tlre zone of subsidEnce of the

proposod Lita Canyon Exiension to the Horse Canyon Mine ("srrbjectlands') +s

,*uituUl, for surfaoe coal nriniag operations. Tbe petilio$ was submitted by tha

Soutlrern'Utah Wilderncss Alliance iSUwnl. SrrWA urges the Sccretary to designate

the subject limcls as unsuitablo for surface coal nrining opcrafions because such ltrnds are

either knolvn to corrtnin or lihely !o contain a significant numbcr of historic ond

prehistoric sites.

SIJWA's petitior: covers 5,544 acres contained within six Feclei'al leases ourrcntly held by

UtaMrnericnn Errergy, Iuo. (LIB$. Tire permit :uca is oomprised of two permit area's:
pernrit Area A (tttr lii6r Cat',yog Mine)i nnd Permit Area B (the proposed Lila Canyon

Extension).

Section. 522(c) of t1re Surface Mining Control and Roclamatiorr Act of 1977 (SMCRA or

ttre Act) allows ary person having r,'i intu.*rt wlrich is or nray be advstsely aflectcd to

petilion the regulatoiy authoriry to have an are& clesignatecl as un.suitable for surface coal

nrining operatlons, nre speclfic proootlrrcs for processing sttch petitions are found in 30

CFR P-urts 764 (Srlteprocess) ancl 769 (Federal process)'

The Fedsral regulntions ut 30 cFR $769.14(9) read a^s follows:

OSM may cletermine not to procsss auy petition received insofar as it pertains to

lands for which an administrativoly cornp.lete pcrmit application ]ras been filed

and the fir:st nclvspaper rrotice lras beer:. published. Based on sush *

clete rrrrjnation, O$M may issue a rlecision on a. conrplcte and accurate trret'mit

appli.cation and shall infonn tlro petitioner why OSM cannot consider tlre part of

tlie petifion perlainirrg to the proposeci permit nrea

This rule 0,...is the resrilt of rhe rcasonable cxercise of OSM's cliscretion irr implementirtg

tlre Act," arld ,,,, .rviil strike a t'air [alsnce tretween the petitionet's intsre$t and art

operator'.i coiuruittttetrt to llline." 48 lllt 4I333 (Sept, l4' 1983).
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Findines an4 AnalYsis

The preanrblc language to 30 cFR $$764.15(a)(7) aud 769.14(g) is instructive in.

detegrnining wfrether io procoss a tancls unsuitable petition once a penrrit application has

bcen file4 arO the {irst riewspaper noticc has been published. The preamble langurrge to

section 76g.Iak) does not oootrin any insh'uctive language per se, but ret'ers the reader to

the preamble language to Part 764. Specifrcnlly, this language states that 30 CFR

gZeb.t+qg1 *0, '1. .proposed to protect the interests of operators who have invested

rigoin.un{ Expense ana Ume in preparing and subn:itting extensive docunrentation and

iriormation required for a permit application." 48 FR 41332 (Scpt, f 41] 9q1):.

Moreover, in responding to a conrmlflt that this provision (30 CFR EfOl't+te)) would

ur:justly preclnde peti$Jners from thc petition process bpcause of inadequatc knowledge

ot.tt u p-il*it status, OSM nofed that "...the provision recognizes the time after which the

filing aua considerarion of a petition willpreclud.e action oo * pennit application. The

newl:rovision will prevent the administraiive prcrcessing.of petitions from being used to

inrpede surfhce mirring operations on land$ for rvhich petitioners could eadier have liled

p*iitionu. .ft does not lakl away the right lbr citizen participation, but does set linrits on
'the 

etfects the timing of a pctition filing [has] on a permit appl'icatiorr' The petition

Froce.c.s is more a ge"neral land-use ptanning tool thin it js a means to make site-spccifi'c

becisions 1r 'rr *. lr"titioners should-be looking ahead. to identifying areas which should

not bc rnined, not reacting orr a site-by-site hasis, * 't' + fhis new rule dogs not mBan'

however., thai inrportant iisues wilt not be sonsidereil or that the public will be excluded

in the consiclaration oflpermits. The pemrit rcviEw lrroccds includes meaxs fol citizen

irrput ancl .for considoratiorr of important issues." l.d- rrt 41332-41 333-

Alter reviewing alL of the inlbrmation Dracie avai.lalrle to it, OSM finds the followittg:

1. UEl. subrlittcd the initial pctmit applicaii.ou on .[)ecernber 22, 1998.

Z. A pennit was sulrseclucntly issuerl on July ?7,2001, and Mining Plan Approval

was granJed in Novcrtrber of 2001.

3. SIIWA tilecl an objcction to the perm.it on Septon:bcr 4, 2001, ancl a subsequent

hearirrg before tfie Ultah Bonrcl of Oit, Ga.s, ancl Minilg (Bo"rrd) rcversed the Utah

Divjsion of Oil, Gas and Minirrg's (Division) rlecision, denying the permit in

Decenrber of 2001'

4. UEI resubftiitted its pormit application on Februaly 11, 2002 arr.d the Divisiort

requircrl UEI to repltblish it as a nerv permit'

j, Tlre Division found ttre applicetion to be aclrninistratively complete on Febru*ry

25,20()2, anql the prrblic notice of completeness wils :ltrst published in the Sun

Advocate on Fcbruary 28,2002.

(;, Ar: infbrmal confercnce o1 the resrrbnrified pen:rit applicetion packagc was he ld

on lvlay 21,2002 ancl surbstantial prenrritting *ctivity ensued as a rcsult'
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7, Tho protr.acted pcrmitting activity that occun'ed betwear thc earlier doteruninafion

of administ;ative complete,fless promptod the Division to rnake a second

adiuinistrative conrpleieness dete.mrination on Maroh 26,2004- The public- notice

of completeness wus first publislred in the Egl,ery Co'oatY Progress on April 6,

2004.

g, SIIWA again requcsted an irrformal oonference Io discuss issuos of consem

regarding-tlrc Division's cletsrminstiou of administrative oompleteness fot $e
,obi..t pbmit application package, The informal conference was hold on July 7'

2004.

g. Following the informal conference on July 29,20}4,the Director of thc Division

ordered that the materials submitted by tlre participants of the confereoce and tlte

recorcl created at the conference be reviewed and oonsidcred by tho Division in

the normal course of irs ongoing review of the new permit for the Lila Canyon

.Exteruion of the Horse Canyon M.ine,

I0- On Noverlber g, 2005, aoother informal conference was lreltl by the Division to

acldress SUWA's concsnr that the Division itncl UEI lrad still not conrplied with

the Board's 200I ruIing. A:nong other things, SUWA assertcd that tlre Division

had not compliecl wittr Section 106 of the National Historic Presewation A9t

(M{pA). Sincs thc confereuse wfls held, DOCM lras undeftaken initial effrrrts to

compty with tlro NHPA Section 106 process, though the process has n'ot yet been

compioted.

i L Sipce.Ttrnuary 13, 2006, SUWA has been aciivoly participating as s "consulting

pnrty" in theieclrnical a.dequacy rcview of the permit with rcspect to the N.FIPA

Section l06proccss.

I2. Mrrps prnvided by S'iIilA in its petition vcriff that the anticipated are.a o_f

subij.dence Lies witlrin the footprint of Permit Area B. An a.dnrinistr-atively
complete application for Permit Area B has been received lly the Division and the

first nuwspapet notice Published-

The finrlings illustrate thrrt SUWA has lrcen infimately involved with the proposed Lila

Canyon Exiension. pennitting process ibr nearly five years. Tt has rcquested several

administrativc hearings, ,ont*.ores, and reviews througtrout the process 11d-ll1tinues
to act-ively monitor axl participate in pcrmittir:g decisions' Accordingly, SIMA's

menrbers have been adrded wery opportunityto participate, provide .qubstantial,input,

and coosider impofiant iszues throughout the pcrmitting process. Most importantly,

however, is thc ihct that the Divi.sion has previously fourrd UE['s Lila Canyon Extensiort
permit applicatiorr to be ncln:inistratively complete and the_Iirst newspirper notice has

Ueen pulitishecl. 30 CFR g769.l4(g) cleatly allolvs OSM the discr:etiott tcr ttot Proccss a'

petifiori where an aclnrinistra.tivelytomplete permit P!Li9^!ion has been frled and the first

newsp'dpor: t-totice has been prrblished. Considcring SUWA's close and lengthy

involvemeilr Brith the I-ila ianyoo Extorrsion permitting plocess during the past five
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years, it has fiarl ample opportunity to file En unsuitlbitity petition' To acoept and

coruidff SUWA'$ petition more than two years afte! the public notice of con:pleteness

*uu nrct publishectwould constihrte en uuwananted delay of minirrg operations by

preclucling action ou the penlit applicatiorr'

.F'or the rgilsors ctiscussed al:ove, pursrtturt to 30 CER $?69'1a(g) OSM has de-termiued

that it will not ptocess S'UWA's pefition to clesignate tlre Lila Canyon Extension fo the

Horse Canyonidine as unsuitable for surface coal mining operations'


